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NAFTA 第 11 章从实体和程序两个方面给予了外国投资者高标准的投资保




争议为焦点，结合 NAFTA 第 11 章条文、仲裁庭的实践及其他国际法渊源，分
析如何在 NAFTA 下协调环境管制与投资保护的冲突。 
第一章介绍了 NAFTA 环境管制与投资保护冲突的基本背景，包括 NAFTA
下环境管制与投资保护冲突的表现、产生原因，并试图揭示问题的实质。 
第二章从 NAFTA 第 11 章的相关规定及仲裁庭的实践，阐明 NAFTA 第 11
章对环境管制与投资保护问题的态度。并指出：无论是 NAFTA 第 11 章条文还
是仲裁实践都未能对环境管制与投资保护问题的冲突进行有效协调。 



































Chapter 11 of NAFTA provides a comprehensive series of rights for investors of 
one NAFTA Party by investment protection provisions. In the longer run, however, 
the operation of the investment protection provisions of Chapter 11 of NAFTA went 
beyond Parties’ expectation, and challenges the sovereignty of host states. The 
controversy focuses on whether the environmental measure stipulated by the host state 
constitutes a compensable taking. This article focuses mainly on conflicts between 
investor rights guaranteed by NAFTA and the right and obligation of governments to 
enact legislation and regulations designed to protect the human environment. With 
analysis of the provisions of NAFTA, the judicial practice of tribunals under Chapter 
11 of NAFTA and other applicable sources of international law, the article put forward 
how to solve the problem of the conflicts between environmental regulation and 
investment protection. 
Chapter One mainly introduces the background of the conflicts between 
environmental regulation and investment protection, including analyzing the 
emergence and reasons of the conflicts, and then seeks to the nature of the problem. 
Chapter Two clarifies the NAFTA Parties’ opinions on the problem of 
environmental regulation and investment protection by analyzing the provisions of 
NAFTA, the judicial practice of tribunals under Chapter 11 of NAFTA, and indicates 
that Chapter 11 of NAFTA doesn’t clarify the conflict of environmental regulation and 
investment protection. 
Chapter Three tries to settle the conflict by the other applicable sources of 
international law. Under this chapter the author analyses the application of police 
power under international law and put forwards three standards to distinguish 
non-compensable regulation and compensable expropriation. In addition, the author 
also introduces the new development on the problem of BIT models of the U.S. The 
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above. 
Chapter Four concerns the potential conflicts between environmental regulation and 
investment protection confronted by China and puts forward a few of suggestion. 
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引   言 
由美国、加拿大、墨西哥三国订立的《北美自由贸易协定》(North American 

























                                                        
① NAFTA 对国际投资法制的影响主要体现在：首先，NAFTA 的投资规则代表了美国在投资领域的立场与
主张，并成为后来国际投资协议谈判的样板，1998 年以谈判失败而告终的 MAI 就是以 NAFTA 的投资规则
为蓝本；其次，随着 MAI 谈判的失败和多边投资议题被排除出 WTO 多哈回合，晚近订立多边投资条约的
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第一章  NAFTA 环境管制与投资保护冲突的出现 















































第二节  NAFTA 环境管制与投资保护冲突的原因分析 
NAFTA 下环境管制与投资保护冲突的出现，与 NAFTA 自身的特点及国际
社会对环境保护的持续关注密不可分。归纳起来，大致有以下几点原因： 
从 NAFTA 自身来看。首先，NAFTA 第 11 章规定了高标准的投资保护，从
国民待遇、 惠国待遇到 低标准待遇，再到征收与补偿，包含了现行双边投资
协定中对外资所能提供的全部保护待遇。不仅如此，NAFTA 第 11 章还存在诸多
扩展的投资保护条款，例如将公平与公正待遇作为合法征收的条件之一；又如扩


















                                                        
① 如“Methanex 诉美国案”，投资者指控美国加州政府颁布的禁止 MTBE 汽油添加剂使用的行政命令构成对







③ WALLANCE-BRUCE , NII LANTE. Global Investments and Environmental Protection: the Battle Lines are 












































                                                        
① 详见 WALLANCE-BRUCE , NII LANTE. Global Investments and Environmental Protection: the Battle Lines 
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